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It confirms the fears of every small 

business owner, every farmer, school 
and hospital administrator, both large 
and small, that the Obama administra-
tion knows that using the Clean Air 
Act to regulate climate change is bad 
for America. 

They know it, but for political rea-
sons, they have ignored the science, 
the consequences to our economy and 
the impact to the American people. 

The memo states, ‘‘Making the deci-
sion to regulate CO2 under the Clean 
Air Act for the first time is likely to 
have serious economic consequences 
for regulated entities throughout the 
U.S. economy, including small busi-
nesses and small communities. Should 
EPA later extend this finding to sta-
tionary sources, small businesses and 
institutions would be subject to costly 
regulatory programs.’’ 

The document also highlights that 
EPA undertook no ‘‘systemic risk anal-
ysis or cost-benefit analysis’’ in mak-
ing their endangerment finding. 

The White House legal brief ques-
tions the link between the EPA’s sci-
entific technical endangerment pro-
posal and the EPA’s political sum-
mary. 

EPA Administrator Jackson said in 
the endangerment summary that ‘‘sci-
entific findings in totality point to 
compelling evidence of human-induced 
climate change, and that serious risks 
and potential impacts to public health 
and welfare have been clearly identi-
fied . . .’’ 

But the Obama administration’s 
memo states that this is not accurate. 

The memo actually questions the 
science behind designating CO2 as a 
health threat stating the scientific 
data on which the agency relies are 
‘‘almost exclusively from non-EPA 
sources.’’ 

The memo goes on to say the essen-
tial behaviors of greenhouse gases are 
‘‘not well determined’’ and ‘‘not well 
understood.’’ 

This memo confirms that the admin-
istration has so far ignored its own ad-
vice. 

What is somewhat surprising is that 
those who express these concerns are 
ridiculed or, even worse, attacked by 
administration officials. 

In one instance, attempts were made 
by administration personnel to smear 
the reputation of a career employee at 
the Small Business Administration. 

This was a person who offered a rea-
sonable and thoughtful critique of the 
impact the endangerment finding has 
on small business. 

This is unacceptable behavior by the 
administration. 

Strangely enough, not just the au-
thors of the Obama administration 
legal brief, but also environmental 
groups, disagree with EPA Adminis-
trator Jackson’s position that a tar-
geted approach under the Clean Air Act 
is legal and appropriate. 

The Sierra Club’s chief climate coun-
sel stated last year that ‘‘the Clean Air 
Act has language in there that is kind 

of all or nothing if CO2 gets regulated 
and it could be unbelievably com-
plicated and administratively night-
marish.’’ 

I have warned the administration 
that groups such as these will sue the 
EPA if the EPA does not capture both 
large and small emitters. She has dis-
missed such threats. This is despite the 
Wall Street Journal report last month 
that a representative of the Center of 
Biological Diversity stated her group is 
prepared to sue for regulation of small-
er emitters, such as farms, schools, 
hospitals, and nursing homes, if the 
EPA stops at simply the large 
emitters. 

I have asked for a plan from the ad-
ministration on how she will address 
losing court cases if the agency is sued 
for picking winners and losers. Her re-
sponse in a committee hearing 3 weeks 
ago is she could not share with me any 
such plans in that forum. 

I have posed the question to the ad-
ministration: If you can’t share infor-
mation with the elected representa-
tives of the 50 States, then in what 
forum, if not a Senate hearing, can you 
share the information? 

I am confident the majority believes 
they have a strong chance at passing 
something along the lines of the Wax-
man-Markey bill this Congress regard-
ing climate change. They are hopeful 
they can get something to the Presi-
dent for him to sign. If hope alone 
could pass legislation, we could all ad-
journ early. But hope is not certainty. 
The negative effects of the 
endangerment finding on the American 
economy is certain. 

The bottom line is that the nominee, 
as well as Lisa Jackson and the admin-
istration, appears to have no credible 
plan to use the Clean Air Act in a way 
to regulate climate change. 

There is only one responsible choice 
for us to make. Let us take this regu-
latory ticking timebomb off the table. 
This is why I plan to introduce a bill 
very soon that will take the Clean Air 
Act out of the business of regulating 
climate change. 

I wish to give every Member an op-
portunity to join me in giving the Sen-
ate and the American people the time 
we need to forge a sound energy and 
climate strategy, a strategy that 
makes energy as clean as we can—and 
I am talking about American energy— 
as clean as we can, as fast as we can, 
without raising energy prices for 
American families. 

Let’s develop all of our energy re-
sources—our wind, our solar, our geo-
thermal, hydro, clean coal, nuclear, 
and natural gas. We need an ‘‘all of the 
above’’ strategy to address our Na-
tion’s needs. As Lisa Jackson, the EPA 
Director, stated on a recent trip to my 
home State of Wyoming, ‘‘As a home of 
wind, coal, and natural gas, Wyoming 
is at the heart of America’s energy fu-
ture.’’ That is because Wyoming has it 
all—coal, wind, natural gas, oil, and 
uranium for nuclear power. We have it 
all, and we need it all. I look forward 

to working with my colleagues, as well 
as Ms. Jackson, to make that happen. 

Mr. President, I yield the floor. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Iowa. 
f 

EPA POLICIES 

Mr. GRASSLEY. Mr. President, I 
wish to speak about Regina McCarthy’s 
nomination but not about the nominee 
or her qualifications. Rather, I will 
highlight a few concerns I have with 
the EPA and the burdens being placed 
on those in rural areas and agriculture 
because of EPA actions. 

A few weeks ago, I had the pleasure 
of joining President Obama for lunch. 
While the purpose of the lunch was to 
discuss health care reform, I took the 
opportunity to bring up a few concerns 
I have with EPA and agriculture. In 
particular, I raised four issues where 
EPA policies are causing tremendous 
concern and are burdening family 
farmers. The issues I raised to the 
President are indirect land use attrib-
uted to biofuels; second, fugitive dust; 
three, greenhouse gases and livestock 
producers; and, four, point source pol-
lution permits. 

Since that meeting with the Presi-
dent, I have had follow-on meetings 
with Nancy Sutley, chair of the Coun-
cil on Environmental Quality and also 
the President’s legislative staff. They 
heard me out. They seemed sympa-
thetic to the concerns I raised. How-
ever, I am not sure the message is 
being relayed to the EPA bureaucrats. 

The first issue pertains to a compo-
nent of the new Renewable Fuels 
Standard that requires various biofuels 
to meet specified lifecycle greenhouse 
gas emission reductions. The law speci-
fies that lifecycle greenhouse gas emis-
sions are to include direct emissions 
and significant indirect emissions from 
indirect land use. 

In the proposed rule changes released 
by EPA last week, they rely on incom-
plete science and inaccurate assump-
tions to penalize U.S. biofuels for so- 
called indirect land-use changes. The 
fact is, measuring indirect emissions of 
greenhouse gases is far from a perfect 
science. There is a great deal of com-
plexity and uncertainty surrounding 
this issue. Because of this uncertainty, 
the EPA has committed to an open and 
transparent review by the public. 

The EPA compiled a system of mod-
els to analyze land-use impacts of U.S. 
biofuels policies. They have indicated 
that these models have been peer re-
viewed and that they stand up to sci-
entific scrutiny. That is true for the 
models independently, but—and a big 
but—it is not true for the way the EPA 
has overlaid and integrated their mod-
els. In addition, the models are not 
publicly accessible. There is inad-
equate data in how the models and 
data have integrated. 

As it stands, stakeholders are unable 
to replicate the EPA’s results. So this 
process is neither open nor is it trans-
parent. 
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Under the EPA’s analysis, ethanol 

produced from corn reduces greenhouse 
gas emissions by 16 percent compared 
to gasoline. However, if you remove the 
murky science of emissions from indi-
rect land-use changes, corn ethanol re-
duces greenhouse gas emissions by 61 
percent compared to the gasoline. So 
one can see that sound science plays a 
very important role in whether ethanol 
is more environmentally positive or 
less environmentally positive. 

The EPA’s models conclude that 
international land use contributes 
more in greenhouse gases than the en-
tire direct emissions of ethanol produc-
tion and use—from the growing of their 
crops, the production of ethanol at the 
refinery, up to and including tailpipe 
emissions. The ripple effects are great-
er than the direct effects. Wouldn’t you 
think you ought to take more into con-
sideration for the direct effects? The 
fact is, the model the EPA has cobbled 
together to measure indirect land use 
is far from scientific. It is more like a 
guess. 

The rule indicates that itself by in-
cluding the word ‘‘uncertainty.’’ Un-
derstand, this is an EPA rule that talks 
about the science of indirect land-use 
calculation, and it uses the word ‘‘un-
certainty’’ more than 60 times. 

Even larger in this debate is the role 
of common sense. It defies logic that 
the EPA would try to blame a farmer 
in my State of Iowa for the actions of 
farmers or developers in Brazil. Do 
they think Brazilians are waiting to 
see what I am going to plant on my 
farm, for instance, before they plant 
their crops in Brazil? It does not pass 
the commonsense test. The facts do not 
support it either. 

During the past 5 years, when bio-
diesel and ethanol production in the 
United States ramped up, Brazilian 
soybean acres decreased and corn acres 
remained unchanged. See, there is no 
relationship. 

Amazon deforestation has also fallen 
in the past 5 years. A recent study indi-
cated that the primary reason for land 
clearing was for timber production and 
land grabbing, followed by cattle farm-
ing, not because of ethanol production 
in the United States. So nowhere on 
the list—we are talking about a list 
from a study—was U.S. biofuel produc-
tion. 

I think this debate comes down to a 
few simple questions: Do we want more 
production of green fuels or less pro-
duction? Do we want greater depend-
ency on Iran and Venezuela for energy 
needs or less dependence? Do we want 
to increase our national security by re-
ducing foreign dependence on energy? 

I don’t think the people at EPA get 
the big picture, and I am pretty sure 
they don’t understand how American 
agriculture works. While the EPA’s ac-
tions have a significant impact on the 
rural economy and the agriculture in-
dustry, it is clear the EPA has a lack 
of understanding of American agri-
culture. I know this to be the case re-
garding the indirect land use. 

Margo Oge, the Director of the office 
in charge of this rule, admitted during 
a committee hearing in the House of 
Representatives last month that she 
has never been on a farm in the United 
States. How can regulators with such a 
great impact on the agricultural indus-
try have so little understanding of the 
industry they are regulating? We need 
to encourage some commonsense 
thinking in EPA. So I have invited Ad-
ministrator Lisa Jackson and a num-
ber of EPA officials to come to Iowa to 
visit a farm, to see firsthand how the 
agricultural industry works. 

I have also invited Regina McCarthy, 
who should be confirmed by the Senate 
today. She will be Assistant Adminis-
trator for the Office of Air and Radi-
ation. I have also invited Margo Oge, 
the Director I referred to, the Director 
of the Office of Transportation and Air 
Quality, the office that wrote these 
regulations on indirect land-use 
changes. 

Another issue I brought up with the 
President that I am concerned about is 
EPA’s attempt to regulate particulate 
matter. 

In 2007, the EPA published the ‘‘Clean 
Air Fine Particle Implementation 
Rule’’ in which the EPA inappropri-
ately opted for the administrative con-
venience of regulating all particles 
that fall within the fine PM size range 
the same, including dust. 

Instead they should have appro-
priately based the regulation on par-
ticle composition. 

Essentially, this rule treats dust as 
though it were cigarette smoke, caus-
ing the same adverse health issues. 

There are no scientific studies that 
show this to be the fact. Controlling 
dust from combining soybeans, gravel 
roads, and feedlots is impossible. 

When it comes to a rule in the EPA 
that you have to keep dust on your 
farm within the property lines of your 
farm, think how nonsensical that ap-
proach is. Only God determines when 
the wind blows and only God deter-
mines when soybeans have 13 percent 
moisture and they have to be harvested 
immediately. We cannot make deci-
sions based on EPA rules of when the 
wind blows or doesn’t. God makes that 
decision. 

Compliance with the more stringent 
fine PM standard will be unattainable 
for many farmers and ranchers. 

The fine PM standard is health-based 
and must be met at the property line of 
each individual operation regardless of 
cost. 

This could essentially require farm-
ers to sell some of their cattle, com-
bine wet crops, or wall in their roads 
and driveways. 

This would be a ridiculous way to 
regulate agriculture. 

The next concern I have with the 
EPA is their decision not to appeal a 
Sixth Circuit decision which vacated 
an EPA rule that exempted pesticides 
applied under the Clean Water Act. 

The EPA rule in question had ex-
empted pesticides applied near or into 

waters of the United States from ob-
taining permits when applied in ac-
cordance with the Federal Insecticide 
Fungicide, and Rodenticide Act. 

In vacating the rule, the court issued 
an opinion declaring that agricultural 
sprayers and nozzles are point-source 
conveyances and that all residues and 
excesses of chemical pesticides that re-
main in water after the beneficial use 
is completed are ‘‘pollutants’’ under 
the Clean Water Act. 

I share concerns of many who rep-
resent agricultural states as to how the 
EPA is going to implement the new 
permitting process without creating a 
burden on our farmers. 

Producers could face legal liability if 
a permit is not issued quickly, yet the 
farmer needs to spray immediately. 

I urge the EPA to draft a flexible rule 
that does not impede a producer’s abil-
ity to apply pesticides and allows 
emergency application to be done expe-
ditiously. 

If they don’t, we are going to have 
major problems on our farms when 
bugs, weeds, and disease show up. 

The final issue is related to some of 
Senator BARRASSO’s concerns with the 
nominee we are considering. That is, 
the direction the EPA is heading to-
ward regulation of greenhouse gases 
under the Clean Air Act. 

While this could have wide ranging, 
unforeseen effects on all sorts of small 
businesses, I want to talk about how 
agriculture could be affected. 

The Clean Air Act was designed for 
more traditional types of pollution 
that can have a direct negative effect 
on human health and the environment 
in relatively small quantities. 

Given the emissions thresholds in the 
law, a family farm cattle operation, for 
example, could be considered an emit-
ter just like a factory smokestack, 
with all the red tape and costs that en-
tails. 

And, at the end of the day, how are 
you going to get cows to stop passing 
gas? 

Nancy Sutley assured me that EPA 
has no desire to regulate livestock 
emissions in this way. 

However, Senator BARRASSO raises 
some good points about what would 
happen should environmental groups 
follow through on their threats to sue 
EPA to force them to regulate sources 
as small as family farms. 

Rather than rely on EPA’s assur-
ances, I would like these questions an-
swered before EPA goes any further 
down this road. 

I am hoping that a visit to the heart-
land will help them better understand 
the real world implications of some of 
their decisions. 

They owe it to the hardworking 
farmers and ranchers to get a better 
understanding of how U.S. agriculture 
works. 

Hopefully, they will realize a little 
common sense will go a long way when 
making broad policy decisions that af-
fect the farmers who put food on their 
table. 
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The ACTING PRESIDENT pro tem-

pore. The Senator from Wisconsin. 
f 

RAILROAD ANTITRUST 
ENFORCEMENT ACT 

Mr. KOHL. Mr. President, I rise to 
speak about an agreement we have 
reached with Senator ROCKEFELLER re-
garding today’s planned consideration 
of the Railroad Antitrust Enforcement 
Act. Before describing our agreement, I 
would like to say a few words about 
this legislation. 

We believe this legislation is essen-
tial to restoring competition to the Na-
tion’s crucial freight railroad sector. 
Freight railroads are essential to ship-
ping a myriad of vital goods—every-
thing from coal used to generate elec-
tricity to grain used for basic food-
stuffs. But for decades, the freight rail-
roads have been insulated from the 
normal rules of competition followed 
by almost all other parts of our econ-
omy because of their outmoded and un-
warranted antitrust exemptions. Our 
legislation is designed to eliminate the 
obsolete antitrust exemptions that pro-
tect freight railroads from competi-
tion. 

This bipartisan legislation has 11 co-
sponsors, including members of both 
the Judiciary Committee and Com-
merce Committee, and was reported 
out of the Judiciary Committee on a 
unanimous 14-to-0 vote in March. 

The railroad industry’s obsolete anti-
trust exemptions resulted in higher 
prices to millions of consumers every 
day. Consolidation in the railroad in-
dustry in recent years has resulted in 
only four class I railroads providing 
nearly 90 percent of the Nation’s 
freight rail transportation. Three dec-
ades ago, by contrast, there were 42 
class I railroads. A 2006 GAO report 
found shippers in many geographic 
areas ‘‘may be paying excessive rates 
due to a lack of competition in these 
markets.’’ 

The ill-advised effects of these con-
solidations are exemplified by the high 
prices paid by captive shippers; name-
ly, industries served by only one rail-
road. A recent study by the Consumer 
Federation of America found that rail 
shipping rates for captive shippers are 
$3 billion higher than they would be if 
the market were competitive. These 
unjustified cost increases cause con-
sumers to suffer higher electricity bills 
because a utility must pay for the high 
cost of transporting coal, results in 
higher prices for goods produced by 
manufacturers who rely on railroads to 
transport raw materials, reduces earn-
ings for American farmers who ship 
their products by rail, and raises food 
prices paid by consumers. 

Repeal of the railroad antitrust ex-
emption is supported by the attorneys 
general of 20 States and a wide range of 
consumer organizations and leading in-
dustry trade organizations, including 
the American Public Power Associa-
tion, the American Chemistry Council, 
the National Farmers Union, the 

American Corn Growers Association, 
and the National Industrial Transpor-
tation League, as well as many more. 

Once their outmoded antitrust ex-
emptions are removed, railroads will be 
subject to the same laws as the rest of 
the economy. Government antitrust 
enforcers will finally have the tools to 
prevent anticompetitive transactions 
and practices by railroads. Likewise, 
private parties will be able to utilize 
the antitrust laws to deter anti-
competitive conduct and to seek re-
dress for their grievances. On the Anti-
trust Subcommittee, we have seen that 
in industry after industry, vigorous ap-
plication of our Nation’s antitrust laws 
is the best way to eliminate barriers to 
competition, to end monopolistic be-
havior, and to keep prices low and 
quality of service high. The railroad in-
dustry is no different. All those who 
rely on railroads to ship their products 
deserve the full application of the anti-
trust laws to end the anticompetitive 
abuses all too prevalent in this indus-
try today. 

That is why I am so pleased by the 
agreement that I have reached today 
with Senator ROCKEFELLER. He has 
agreed to include this necessary repeal 
of the railroads’ unwarranted antitrust 
exemption in his comprehensive bill to 
reform the freight rail industry and the 
Surface Transportation Board when 
that bill is introduced in the coming 
weeks. Senator ROCKEFELLER has also 
agreed that his comprehensive rail re-
form bill will address a specific rail-
road practice that is of great concern 
to me—a practice known as paper bar-
riers. He has pledged that his legisla-
tion will give the STB enhanced power 
to address this issue so that shippers 
are not denied the benefit of competi-
tion in relation to these arrangements. 
With this agreement, we have avoided 
a potentially divisive floor debate and 
we have the solid support of the distin-
guished chairman of the Commerce 
Committee for repealing the antitrust 
exemption and addressing paper bar-
riers. 

I thank my friend from West Virginia 
for his compromise as well as his sup-
port for the need to reform the freight 
rail system in the United States in the 
interest of all parties, including rail 
shippers and consumers. 

Mr. President, I yield the floor, and I 
suggest the absence of a quorum. 

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll. 

The assistant bill clerk proceeded to 
call the roll. 

Mrs. BOXER. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

f 

NOMINATION OF REGINA 
MCCARTHY 

Mrs. BOXER. Mr. President, as chair-
man of the Environment and Public 
Works Committee, I look forward to 

the Senate’s vote this morning on the 
confirmation of Regina McCarthy to be 
Assistant Administrator of the Office 
of Air and Radiation at the Environ-
mental Protection Agency. I am happy 
to report to the Senate that my rank-
ing member, Senator INHOFE, supports 
her as well, and he wanted to make 
that point. 

The Assistant Administrator for Air 
and Radiation plays a crucial role in 
developing and improving programs 
that better protect public health and 
the environment, and she also will help 
address critical threats to our families 
and our communities. Regina McCar-
thy is very qualified to be Assistant 
Administrator. She comes to this posi-
tion with a stellar record of achieve-
ment. During her hearing before the 
EPW, she impressed us all with her 
deep firsthand knowledge of clean air 
policy. She has three decades of experi-
ence in public service. She has a unique 
record of accomplishments in address-
ing air pollution at the State level in 
Massachusetts as well as Connecticut. 

Here is the thing: She will bring a 
spirit of bipartisanship to this critical 
EPA office that is focused on pro-
tecting public health and the environ-
ment. In Massachusetts, Regina 
McCarthy served under Governors 
Cellucci and Romney, both Repub-
licans. She served as Assistant Sec-
retary for Policy at the Office of Envi-
ronmental Protection and Deputy Sec-
retary of the Office of Commonwealth 
Development. In 2005, Republican Gov-
ernor Jodi Rell of Connecticut—an-
other Republican—appointed Regina to 
be Commissioner of Connecticut’s De-
partment of Environment. So Regina’s 
ability to work with people on both 
sides of the aisle is clear. She wants to 
solve the serious air pollution problems 
facing our families and communities, 
and I believe her experience in a bipar-
tisan world will greatly help her. 

California faces some of the most 
dangerous air pollution in the country. 
My State is a magnificent State, but it 
has its problems because we have the 
busiest ports in the Nation. We actu-
ally are responsible for taking care of 
40 percent of the Nation’s imports, and 
those goods are brought into our ports 
by ships that, unfortunately, still use— 
many of them—a highly polluting fuel 
called bunker fuel. And when we look 
at the rates of cancer across this Na-
tion, you see clusters of cancer at all of 
our ports, and a lot certainly at our 
ports in California. 

I worry very much about those fami-
lies. We have been able to work in a bi-
partisan way—although not quickly 
enough, in my view—to make sure that 
these ships get away from this bunker 
fuel, and actually we are working very 
hard with the Obama administration, 
as we did with the Bush administra-
tion, on international treaties to move 
us away from this very polluting bunk-
er fuel. So we are making great 
progress there, but we still have a lot 
of the trucks at our ports. We are 
working closely with, in this case, Los 
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